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PROPER LANGUAGE FOR A FORM 872 FOLLOWING CORPORATE NAME CHANGE

DISCLOSURE STATEMENT

THIS DOCUMENT MAY INCLUDE CONFIDENTIAL INFORMATION SUBJECT
TO THE ATTORNEY-CLIENT AND DELIBERATIVE PROCESS PRIVILEGES, AND
MAY ALSO HAVE BEEN PREPARED IN ANTICIPATION OF LITIGATION. THIS
DOCUMENT SHOULD NOT BE DISCLOSED TO ANYONE QUTSIDE THE INTERNAL
REVENRUE SERVICE, AND ITS USE WITHIN THE INTERNAI, REVENUE SERVICE
SHOULD BE LIMITED TO THOSE WITH A NEED TO REVIEW THE DOCUMENT IN
RELATION TC THE SUBJECT MATTER OF THE CASE DISCUSSED HEREIN.
ONLY OFFICE PERSONNEL WORKING THE SPECIFIC CASE OR SUBJECT MATTER
MAY USE THIS DOCUMENT. THIS DOCUMENT IS ALSO TAX INFORMATION OF
THE INSTANT TAXPAYER, WHICH IS SUBJECT TO I.R.C. § 6103, THIS
DOCUMENT SHCULD NOT BE DISCLOSED TO THE TAXPAYER OR ITS REPRE-
SENTATIVES UNDER ANY CIRCUMSTANCES

This memorandum responds to your request for written advice
concerning the appropriate language for a Form 872, Consent to
Extend the Statute of Limitations on Assessment, {"Form 872"} in
connection with the corporate income tax returns {(Forms 1120) of

(") for the taxable years ended January
31, and . This request was made in light of

You also submitted to our office a Form 872 covering
B s votential liability for withholding taxes under I.R.C.
§ 1441-1446 for its December 31, through December 31,
taxable years. As previously discussed, those Forms were
unnecessary as you indicated that - had not filed any
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BN - BN change in name to NN

In brief, we conclude the Form 872 to be issued should be

addressed as follows: "‘ (I A formerly
known as NG ( )"

Facts

B 2 incorporated under the laws of New York State.
For the years relevant to this advice, it filed a Form 1120
federal income tax return for its January 31, | taxable vear
and another Form 1120 for its short taxable year ended *
BEl. 1t did not file these returns as part of any consolidated
group. Scmetime after those taxable years, I was acquired
by | ') B then filed its federal
income tax returns as part of a consolidated group of which [}
was the parent.

The Examination Division ("Examination") of the Manhattan
District is currently examining the Form 1120 returns of

for the January 31, [l and I 2x2ble years. To

extend the statute of limitations for assessment for those years,
on F Examination had obtained a Form 872 executed
by . This Form 872 indicates that the assessment period for
these tax years expires on || IIIIIIIEEGEGEGEGEE:- Etxanination will
now seek an additienal Form 872 to further extend the statute of

limitations on assessment for these years under I.R.C.
§ 6501 (c) {4).

on GGG B ad filed with the State of New
York Department of State a Certificate of Amendment to its
Certificate of Incorporation ("the amendment”). In the
amendment, _ changed its name to .
has provided Examination with a copy of the amendment. The
amendment copy is stamped as received by the State of New York
Department of State’.

withholding tax returns for U.S. source income of foreign persons
(Forms 1042) for those years. See, I.R.C. § 6501 (b} (3) (returns
executed by Service do not start the running of the period of
limitations on assessment).

20ur office was not requested to render an opinion
concerning the language included on this previously executed From
872.

3Under New York State Business Corporation law § 801
(McKinney 2000), a New York Corporation may amend its certificate
of incorporation to, among other things, reflect a change in its
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The facts presented do not indicate that Qas
participated in any merger or consolidation since within the
meaning of New York Business Corporation Law § 901 (a) (1) and (2)
(McKinney 2000).

Law and Analysis

In addition to the recommendations made herein, we further
recommend that you pay strict attention to the rules set forth in
the IRM. Specifically, IRM 4541.1(2) requires use of Letter
907 (DO} to solicit the Form 872, and IRM 4541.1(8) requires use
of Letter 922 (DO} to return the signed Form 872 to the taxpayer.
Dated copies of both letters should bhe retained in the case file
as directed. When the signed Form 872 is received from the
taxpayer the responsible manager should promptly sign and date it
in accordance with Treas. Reg. § 301.6501(c)-1(d}) and IRM
4541.5(2). The manager must also update the statute of
limitations in the continuous case management statute control
file and properly annotate Form 885 or equivalent. See IRM
4531.2 and 4534, This includes Form 5348, In the event a Form
872 becomes separated from the file or lost, these other

documents would become invaluable to establish the agreement.

AS I 25 changed its name to
("I '), the language for a Form 872 should reflect this name
change. If this name change has any impact on 's liability
for debts contracted and/or incurred by before its name
change, that consequence should also be considered in drafting
the Form 872,

Relevant state law should determine whether a corporation in
its new name is responsible for liabilities incurred before its
change in name. Gator 0il Company v, Commissioner, 66 T.C. 145
(1876). In Gator Qil, the petitioner, a Florida corporation,
changed its name by amending its by-laws and by filing these
amended by-laws with the State of Florida. This amendment was
properly conducted pursuant to Florida corporation law. The
Court determined that, under Florida case law, the petitioner's
identity remained unchanged despite its change in name. The
Court therefore concluded that the petitioner's name change had
no effect on its continuing liability for debts incurred before
its change in name.

name. To accomplish this amendment, a certificate of amendment
must be filed with the department of state. N.Y.B.C.L. § 805
(McKinney 2000).
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In this case, as | was z New York Corporation, New
York law should determine whether JJJJJll' s name change “ffects
its responsibility for liabilities incurred before its name
change. New York law follows principles similar to those
referenced under Florida law in Gatecr 0Oil. Ii¢ has been held that
when a corporation changes its name pursuant to New York Business
Corporation law § 801, it remains the same legal entity that
existed before the name change. Department of Justice v.
Carlspan, 578 F.2d 295 (C.C.P.A. 1978). As the same legal
entity, a New York corporation's property, rights and obligations
remained unchanged after changing its name. Walsh v. Fidelity
and Deposit Company of Marvland, 227 N.Y.5. 96 (1928).

In this case, [ ostensibly took the proper steps under
New York Business Corporation Law § 805 to effect its change in
name to . vUnder the above-cited New York case law, h
remains liable for the debts incurred by Il in that name.
Thus, the Form 872 should be addressed to . Although
_ would be a successor in interest to - had any merger
or consolidation occurred in connection with the name change, the
facts fail to indicate that any such events occurred.

As a result, this change in name should be reflected in the
"name" section of the Form 872 as follows: "

(M) . formerly known as ' (I -

(b)(S)(AWP), (b)(7)a

WVEYAWDY (h)(7)a . Second, the current
representative has indicated that no longer owns any
assets. Although transferee liability of another entity under
I.R.C. § 6901 might therefore be considered, you previously
determined that no such issue was present. Accordingly, we
express no opinion on the merits of pursuing this issue.

Third, Section 3461 of the Restructuring and Reform Act of

‘The consolidated return requlations nowhere indicace that a
stand alone corporation cannot execute its own 872 if in a later
tax year it becomes a member of a consolidated group. See,
Treas. Reg. § 1.1502-77. Accordingly, although | ioined

's consolidated group following the years at issue here,

{rather than its parent company } should execute this
Form 872.
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1998, codified in I.R.C. § 6501{c) (4) (B}, requires the Service to
advise taxpayers of their right to refuse to extend the statute
of limitations on assessment, or in the alternative to limit an
extension to particular issues or for specific periods of time,
each time that the Service requests that the taxpayer extend the
limitations period. To satisfy this requirement, you may provide
Publication 1035, "Extending the Tax Assessment Period," to the
taxpayer when you solicit the Form 872. Alternatively, you may
advise the taxpayer orally or in some other written form of the
I.R.C. § 6501(c) (4) (B) requirement. In any event, you should
document these actions in the case file.

As no further action is required of our office at this time,
we are closing our files for this case. If you have any
questions concerning the advice provided in this memorandum,
please contact John Sweeney at (212) 264-1595, ext. 263.

LINDA R. DETTERY
District Counsel

By:

PETER J. LABELLE
Assistant District Counsel

Noted:
LINDA R. DETTERY
District Counsel

cc(by e-mail):

Michael P. Corrado
Assistant Regional Counsel (TL)

Paulette Segal
Assistant Regional Counsel {LC)

Mary Helen Weber
Assistant Regional Counsel (LC)

Theodore R. Leighton
Assistant District Counsel



